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Court of Appeals of the District of Columbia 

No. 4560. 

The Fidelity Savings Company, a Corporation, Appellant, 

vs. 

Thomas B. Fawcett and Washington Terminal Company. 

a Supreme Court of the District of Columbia. 

At Law. 

No. 66814. I 

The Fidelity Savings Company, a Corporation, Plaintiff, 

vs. 

Elsie M. Webster, George E. IIeitkam, Thomas S. 
Faucett, and Harry T. Burton, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, jtlie following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 


1—4560 
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FIDELITY SAYINGS CO. VS. T. B. FAWCETT ET AL. 


1 Certified Copy of a Judgment . 

Filed Jul. 11, 1922. 

In the Municipal Court of the District of Columbia. 

Xo. 66814. 

The Fidelity Sayings Company, a Corporation, Plaintiff, 

vs. 

Elsie M. Websteb, Geoiige E. Heitkam, Thomas S. Faucett, 
and Hakiiy T. Bl’kton, Defendants. 


Date. 


IT'ocoodiiuxs. 


Jan. 


i i 


. i 
i . 



Declaration. Affidavit and Bill of Particulars, filed. 
Attorney for plaintiff: Geo. C. Shinn. 

Attorney for defendants:-. 

Summons and copies issued, returnable Jan. 27, 
1922. at 10 A. M. 


13. Docketing and Indexing. 

14. Summons returned “Personal service as to H. T. 

Burton.” 


“ 18. Summons returned “Personal service as to Geo. 
E. Heitkam.” 

“ 23. Summons returned “Personal service as to Tlios. 
B. Faucett.” 

“ 27. Continued to Feb. 10,1922, at 10 A. M. by plaintiff. 
Feb. 8. Summons returned “Xot to be found as to E. M. 
Webster.’ 7 


“ 10. Continued to Feb. 17, 1922, at 10 A. M., by de¬ 
fendant.” 

“ 17. Continued to Feb. 24, 1922, at 10 A. M., by defend¬ 
ant.” 

“ 24. Judgment for plaintiff, by default, on verified de¬ 
demand, vs. IT. T. Burton, Tlios. B. Faucett and 
Geo. E. Heitkam, for $920.00, interest from date 
and costs. (M. 4, p. 184) 

Mar. 1. Alias summons and copy issued vs. Elise M. 

Webster, returnable Mar. 14, 1922, at 10 A. M. 

Feb. 24. Continued subject to call, by Court. 
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! 

Date. Proceedings. ; 

Mar. 14. Continued to Mar. 28, 1922, at 11 A. M., by defend¬ 
ant. 

Mar. 28. Judgment for plaintiff, by default, on verified de¬ 
mand, for $920.00, interest from date and costs, 
against defendant Elsie M. Webster.” (M. 6, 

P. 146.) 

July 7, 1922 Execution issued to the United States Mar¬ 
shal for said District of Columbia, who on the 7th day of 
July, 1922, returned the same “No personal property found 
whereon to levy.” 

This is to Certify, that the foregoing is a true copy of the 
judgment and proceedings in the above-entitled cause. 

Witness, the Honorable Judges of said Court, this 7th 
dav of July, A. D. 1922. 

[seal.] BLANCHE NEFF, 

1 Clerk. 
By H. M. HULL, 

Assistant Clerk. 

Costs paid by Plaintiff,. . $15.75. 

Costs paid by Defendant. . $ . 75. 

2 Supreme Court of the District of Columbia. 

At Law. 

No. 66814. 

Fidelity Savings Co., Plaintiff, 

vs. 

! 

Elsie M. Webster, Thomas B. Faucett, et al., Defendants. 

Notice. 

To Washington Terminal Co., a corporation. Garnishee: 

You are required to answer the following interrogatories, 
under oath, within ten days after service hereof. And 
should you neglect or refuse so to do, judgment may be en- 
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tered against you for an amount sufficient to pay the plain¬ 
tiff’s claim, with interest and costs of suit. 

G. 0. SHINN, 

Attorney for Plaintiff. 

In terra go t o ri es. 

1st. Were you at the time of the service of the writ of at¬ 
tachment, served herewith, or have you been, between the 
time of such service and the filing of your answer to this 
interrogatory, indebted to the defendant Thomas B. Fau- 
cett. If so, how, and in what amount? 

Answer: -. 

2d. Had you, at the time of service of the writ of attach¬ 
ment, served herewith, or have you had, between the time 
of such service and the filing of your answer to this inter¬ 
rogatory, any goods, chattels, or credits of the defendant 
Thomas B. Faucett, in your possession or charge? If so, 
what ? 

Answer: -. 


In the Supreme Court of the District of Columbia. 

At Law. 


No. 66814. 

The Fidelity Savings Company, a Corp., Plaintiff, 

vs. 

Thomas B. Faucett, Defendant. 

The President of the United States, to the Marshal for said 
District, Greeting: 

You are hereby commanded to attach the goods, chattels, 
and credits of the defendant, if to be found in this District, 
of value sufficient to satisfy the plaintiff’s recovery against 
him in the above-entitled cause (before Municipal Court, 
on the 24 day of February, 1922, of $920.00 with interest 
from date for money payable to it by the defendant, and 
$22.40 for cost of suit: and the same, so attached, safely 
keep and have before said Court, on or before the tenth 
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day, exclusive of Sundays and legal holidays, occurring 
after the execution of this writ, that the same mav be con- 
deinned unless sufficient cause be shown to the contrary; 
and, if said goods, chattels, or credits be attached in the 
hands or possession of any person or persons other than the 
defendant, notify such person or persons of such seizure, 
and warn him or them to appear before said Court, within 
the time aforesaid, to show cause whv the same should not 
be condemned and execution thereof had according to law. 
And have then there this writ, so indorsed as to show when 
and how vou have executed it. 


Witness, The Honorable Walter J. McCoy, 
of said Court, the 12 day of April, A. 1). 192(5. 


Chief Justice 


[seal.] 


FRANK K. CUNNINGHAM, 

Clerk. 

Bv ALF G. BUHRMAN, 

Assistant Clerk. 


Notice . 


To 


-, Garnishee. 


—, 19—. 


Vou are hereby notified that any property: or credits of 
in vour hands are seized by virtue of the forego- 


*• * V x 

ing writ of attachment, and you are hereby warned to ap¬ 
pear in said Court, on or before the tenth day, exclusive of 
Sundays and legal holidays, after service hereof, and show 
cause, if any there lie, why the property or credits so at¬ 
tached should not be condemned and execution thereof had. 


4 [Fndorsed:] No. (56814, At Law 

Co. vs. Faucett. Attachment on 
Apr. 12, 192(5. Attached credits in the 
ton Terminal Company by B. R. Tolson, 
and served him with copies of this \\ r 
and Notices as Garnishee of Defendant. 
F. C. Sender, Marshal. K. Filed Apr 
Shinn, Plaintiff’s Attorney, 


U. S. Marshal. 

. Fidelity Savings 
Judgment. Issued 
hands of Washing- 
Assistant Manager, 
it, Interrogatories, 
April 12th, 1926. 
. 13, 1926. Geo. C. 





6 


FIDELITY SAVINGS CO. V*. T. B. FAWCETT ET AL. 


0 


Answer of Garnishee , Washington Terminal Co. 
Filed April 16, 1926. 

******* 


The Washington Terminal Company garnishee in the 
above entitled cause for answer to the writ of garnishment 
and interrogatories served upon it says: 


1. That it is indebted to the defendant Thomas B. Fawcett 
(Faucett) in the sum of $69.90. 

2. That it has not in its possession or charge any goods, 
chattels or credits of the defendant Thomas B. Fawcett. 
(Faucett.) 

WASHINGTON TERMINAL COMPANY, 
By J. H. TONGE, 

Manager. 


Subscribed ahd sworn to before me this 14th day of April, 
A. 1). 1926. 

[seal.] BERNARD R. TOLSON, 

Notary Public, D. C. 

Petition for Exemption. 


Filed April 23, 1926. 


* 


* 


* 


Comes now Thomas B. Fawcett and respectfully shows 
to the Court as follows: 

1. That he is an actual resident of the District of Co¬ 
lumbia and has been such for more than three years last 

preceding the filing of this petition, and that he pro- 
6 vides for the support of a family in the said District 
of Columbia. 

2. That an attachment and garnishment has been issued 
on the judgment in the above entitled case and served on 
the Washington Terminal Company, this petitioner being 
in the employ of the said company, and that on the 16th day 
of April, 1926, the said Washington Terminal Company 
filed an answer to the garnishment showing an indebtedness 
from it to this petitioner in the amount of $54.00, 


FIDELITY SAVINGS CO. VS. T. B. FAWCETT ET AL. 7 



ings of this petitioner as an employee of the Washington 
Terminal Company, and petitioner is advised and believes 
and therefore avers that lie is entitled to an exemption at 
the rate of $25.00 a week, or $100.00 a month, and that this 
petition is filed for the purpose of making the: said claim. 

Wherefore, the premises considered, this petitioner 
prays: 

1. That the Court pass an order setting aside in favor of 
the petitioner the exemption to which he is entitled. 

2. And for such other and further relief as to the Court 
may seem fit and proper. 

THOMAS B. FAWCETT. 

MARK STEARMAN, 

HENRY STEARMAN, 

Attorneys for Petitioner. 


7 District of Columbia, ss: 

Thomas B. Fawcett, being first duly sworn, deposes and 
says that he has signed the foregoing petition by him sub¬ 
scribed and that he verily believes the facts therein stated 
to be true. 

THOMAS B. FAWCETT. 

Subscribed and sworn to before me this 23 dav of April, 
1926. ! 

FRANK E. CUNNINGHAM. 

ALF G. BUHRMAN, 

i Asst. Clk. 


Supreme Court of the District of Columbia 

Friday, September 17th, 1926.. 

Session resumed pursuant to adjournment, Mr. Justice 
Stafford, presiding. 

* -# * * * * 

i 

Upon consideration of fhe motion of plaintiff filed herein, 
and for good cause shown, it is this 17th day of September, 
1926, ordered that Mr. Weeks, Paymaster of fhe Washing¬ 
ton Terminal Company, Garnishee herein, appear in this 
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Court, in Circuit Division Xo. 2, <::: (lie l2Dtli day of October, 
1920. at the hour of 10 o’clock A. M. and submit himself 
to an oral examination as Paymaster of the said Washing¬ 
ton Terminal Company, Garnishee. 

Opinion of Court. 
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Filed November 3, 1926. 


* 


* 


In the above entitled case the plaintiff’s motion for an 
oral examination of the garnishee was granted and the ex¬ 
amination took place, during the course of which evidence 
was offered on behalf of the plaintiff. Immediately upon 
the conclusion of this hearing, the petition of Thomas B. 
Fawcett, the judgment debtor, praying for an order setting 
aside, in favor of the petitioner, the exemption to which he 
claimed to be entitled, was presented, argued and submitted 
by counsel for the petitioner and for the judgment creditor 
who had issued the attachment and garnishment mentioned. 

Consideration has been given to the questions of law 
raised by this petition and the conclusion reached that the 
salary or wages or earnings of the judgment debtor at¬ 
tached are exempt from such process. It follows, there¬ 
fore, that the prayer of the petition should be granted, but 
the effect of granting the prayer of the petition is to quash 
the attachment and garnishment process mentioned, and it 
is so ordered. 

F. L. SIDDONS, 

Justice. 

November 3rd, 1926. 

9 Supreme Court of the District of Columbia. 

Wednesday, November 3rd, 1926. 

Session resumed pursuant to adjournment, Mr. Justice 
Siddons presiding. 

* 1 # * * * ■* * 


Upon consideration of the motion of the defendant 
Thomas B. Fawcett filed herein on the 23rd day of April, 
1926, for exemptions, it is ordered that said motion be, 
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and the same is hereby granted, and the writ of attachment 
and garnishment process thereon are quashed. 

From the foregoing, the plaintiff notes an appeal in open 
Court to the Court of Appeals; whereupon the maximum 
of an undertaking for costs is hereby fixed in the sum of 
One Hundred Dollars with leave to deposit the sum of 
Fifty Dollars with the Clerk in lieu thereof. 


.Memorandum of Exceptions and Notation of Appeal. 

\ 

Filed November 3,1926. 


1. The plaintiff notes an exception to the order of the 
Court overruling the motion for judgment of condemnation 
against the garnishee, The Washington Terminal Company, 
for the amount of the funds admitted to be in the hands of 
the garnishee and belonging to the defendant, Fawcett. 

2. The plaintiff notes an exception to the order of the 

Court granting the petition of the defendant, Faw- 
10 cett, for exemption of the funds attached in the 
hands of the garnishee, The Washington Terminal 
Company. 

3. The plaintiff notes an appeal to the Court of Appeals 

from the order of the Court granting the petition of the 
defendant, Fawcett, to exempt the funds attached in the 
hands of the garnishee, The Washington Terminal Com¬ 
pany and quashing the writ of attachment and garnishment, 
and the cost bond on appeal is hereby fixed at One Hun¬ 
dred Dollars ($100.00) or in lieu thereof a deposit of Fiftv 
Dollars ($50.00). ! 

G. C. SHINN, 

Attorney for Plaintiff. 

F. L. SIDDONS, 

j ^ 

Justice. 

Nov. 3rd, 1926. 

Memoranda. i 


November 15, 1926.—Undertaking on appeal approved 
and filed Bill of Exceptions and notice of settling filed. 
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Assignments of Error. 
Filed November 15, 1926. 


# 


* 


Now comes the plaintiff and assigns as errors of the 
Court in the decision in the above entitled cause, from 
which appeal has been noted as follows: 

1. The Court erred in overruling the plaintiff's oral 
motion for judgment of condemnation of the funds at¬ 
tached in the hands of the Washington Terminal 
11 Company, garnishee. 

*2. The Court erred in granting the prayer of the 
petition of the defendant Thomas B. Fawcett filed herein 
April 23, 1926 and in holding that the funds attached by 
the plaintiff in the hands of the Washington Terminal Com¬ 
pany, garnishee were exempt under the law in force in the 
District of Columbia. 

3. The Court erred in directing the quashing of the writ 
of attachment and garnishment issued herein on April 12, 
1926. 

G. C. SHINN, 
Attorney for Plaintiff. 


Service of copy of the above assignments of error, ac¬ 
knowledged this 15th dav of November 1926. 

MARK STEARMAN, 

Attorney for Defendant Thomas B. Fawcett. 
HAMILTON & HAMILTON, 
HENRY R. GOWER, 

Attorney for Garnishee , The 
Washington 'Terminal Co. 


Designation of Record on Appeal. 


Filed November 15, 1926. 
**.##*## 

The clerk will, please, prepare and include in the record 
on appeal the following: 

1. Docketing of transcript of judgment of the Municipal 
Court of the District of Columbia in the above entitled 
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cause in tlie Supreme Court of the District of Columbia, 
Februarv 24, 1922. 

2. Issuance of writ of attachment and garnish- 
12 ment against the defendant Thomas B. Fawcett 
April 12, 1926. 

3. Service of writ of attachment and garnishment on the 

. J 1 

Washington Terminal Company, garnisheei April 12, 1926. 

4. Answer of Washington Terminal Company, garnishee, 
to the writ of attachment and garnishment filed April 12, 
1926 showing credits in its hands belonging to the defendant 
Thomas B. Fawcett in the sum of and amendment of same 
showing said credits to be in the sum of $69.90. 

5. Petition of the defendant Thomas B. Fawcett claim¬ 

ing the funds attached in the hands of the said garnishee 
as exempt and praying the Court to pass an order holding- 
said monevs and funds to be exempt, said petition filed 
April 23,1926. j 

6. Order granted oral examination of garnishee passed 
September 17, 1926. 

7. Oral examination of garnishee October 29, 1926. 

8. Memorandum opinion of Mr. Justice Frederick L. 
Siddons, filed November 3, 1926. 

9. Order of the Court granting the prayer of the peti¬ 
tion filed bv the defendant Thomas B. Fawcett, and hold- 

* *■ 


ing that the funds attached in the hands of the Washington 
Terminal Company, garnishee, are exempt under the Stat¬ 
ute in force in the District of Columbia, November 3, 1926. 

10. Judgment of the Court (plashing the said writ of at¬ 
tachment and garnishment, passed November 3, 1926. 

11. Memorandum of exceptions to the Court’s orders and 
appeal from the judgment of the Court filed and noted by 

the plaintiff in open Court November 3, 1926. 

13 12. Order fixing bond for costs on | appeal, passed 

November 3, 1926. 

13. Appeal bond filed and approved on the 15th day of 
November 1926. 

14. Bill of Exceptions filed and date of approval thereof. 

15. Assignments of error filed by the plaintiff on the 15th 
day of November, 1926. 

ifi. This designation. 

G. C. SHINN, 
Attorney for Plaint iff. 
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Service of copy of the above designation of record on ap¬ 
peal, acknowledged this — day of-, 1926. 


MARK STEAK MAX, 

Attorney for Defendant Thomas />. Faireeft. 
HAMILTON & HAMILTON, 
HENRY R. GOWER, 

Attorney - for Garnishee , The 
Washington Terminal Company. 


Supreme Court of the District of Columbia. 

Friday, December 17th, 1926. 

Session resumed pursuant to adjournment, Mr. Justice 
Siddons presiding. 

******* 


The Court, having this day signed the Bill of Exceptions 
taken at the trial of this cause and heretofore submitted, 
now hereby orders the same made of record. 

14 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
tlie District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 13, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this tran¬ 
script, in cause No. 66814 at Law, wherein The Fidelity Sav¬ 
ings Company, a corporation, is Plaintiff and Elsie M. 
Webster, et al. are Defendants, as the same remains upon 
the files and of record in said Court. 

In testimonv whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 7th day of February, 1927. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 
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In the Supreme Court of the District of Columbia. 

Law No. 66814. 

Fidelity Savings Company, a Corporation, Plaintiff, 


E. AL Webster et al., Defendants, and The Washington 

Terminal Co., Garnishee. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came up 
for hearing before Air. Justice Frederick L. Siddons in the 
Supreme Court of the District of Columbia on the date 
hereinbefore mentioned; George C. Shinn, attorney for the 
plaintiff the Fidelity Savings Company, Alark Stearman, 
Esq., attorney for the defendant Thomas B. Fawcett, and 
Henry B. Gower, Esq., attorney for the garnishee the Wash¬ 
ington Terminal Company; and the following pleadings 
were filed and proceedings had. 

1. On February 24, 1922 a judgment was rendered in the 
Alunicipal Court of the District of Columbia in the above 
entitled suit in favor of the plaintiff the Fidelity Savings 
Company and against the defendant Thomas B. Fawcett 
and others in the sum of $920.00 with interest from date and 
costs 

2. On July 11, 1922 a transcript of said judgment in due 

form was duly docketed in the Supreme Court of the Dis¬ 
trict of Columbia as required by law thereby constituting 
said judgment a judgment in the Supreme Court of the Dis¬ 
trict of Columbia. ! 

3. On April 12, 1926 a writ of attachment and garnish¬ 
ment was duly issued on the said judgment against the said 
defendant Thomas B. Fawcett attaching any moneys, 
credits or goods of said defendant and said writ of attach¬ 
ment and garnishment was duly served on the Washing¬ 
ton Terminal Company, a corporation as garnishee on 
April 12, 1926. 

4. On April 16, 1926 the answer of the Washington Ter¬ 
minal Company as garnishee was filed and said garnishee in 
said answer admitted having in its possession and control 
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moneys or funds of the defendant Thomas B. Fawcett in 
the sum of $54.00. 

5. On April 25, 1920 the said defendant Thomas B. Faw¬ 
cett filed herein a petition reciting that lie was a married 
man, the head of a household, residing in the District of 
Columbia and that said sum of $54.00 in the hands of the 
Washington Terminal Company as garnishee and which has 
been attached under the proceedings hereinbefore re- 
10 cited represented wages or earnings and was exempt 
from process of attachment and garnishment and 
the said petitioner prayed the Court to declare said funds, 
so attached, as exempt under the statute in force in the Dis¬ 
trict of Columbia. Section 1107 of the Code of Law for the 
District of Columbia. 

0. On August 30, 1920 the plaintiff made application 
herein for oral examination of the garnishee which motion 
was granted by the Court. 

7. On October 29, 1920 the Washington Terminal Com¬ 
pany through its representative submitted to oral examina¬ 
tion by the plaintiff’s counsel and the following testimony 
was then and there adduced from the said witness; that the 
amount of funds in the hands of said garnishee as stated in 
its answer tiled April 16, 1920 was erroneous and that the 
amount of funds in the hands of said garnishee was $69.90 
instead of $54.00 and the said garnishee by consent of 
counsel and uiider direction of the Court thereupon forth¬ 
with amended its answer of April 16, 1926, so as to show 
in the hands of the said garnishee as of said last mentioned 
date $69.90 moneys due from the said garnishee to the said 
defendant Thomas B. Fawcett; said witness thereupon 
gave testimonv to the effect that the said defendant Thomas 
B. Fawcett was an employee of the Washington Terminal 
Company and for the period beginning February 12, 1926 
to March 12, 1926 had earned and received a sum in excess 
of $100.00, and for the period beginning March 12, 1926 to 
April 12, 1926 had received as wages or earnings a sum in 
excess of $100.00; in other words the witness showed that 
the defendant Thomas B. Fawcett had earned and received 
over $100.00 each month for the two months next preceding 
the issuance of writ of attachment and garnishment which 
was issued and served on the Washington Terminal Com¬ 
pany as garnishee on April 12, 1926; and the said witness 
further testified that the earnings of the defendant for said 
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two months preceding* March 12, 1926, had been paid in full; 
the defendant also testified that he was a married man re¬ 
siding* with his wife and the head of a household residing in 
the District of Columbia and was such at the time of the 
issuance of the writ of attachment and garnishment. 

8. Thereupon Counsel for the plaintiff orally moved the 
Court for judgment of condemnation of tlie sum of $69.90 
admittedly in the hands of the garnishee, being funds and 
monevs due the defendant Thomas B Fawcett on the date 
of the return by the garnishee to the writ of attachment 
issued herein. 

9. Thereupon on November 3, 1926 the presiding Justice 
filed in said cause a memorandum opinion denying the 
plaintiff’s contention that said funds should be condemned, 
held that the said sum of $69.90, salary or wages or earn¬ 
ings of the said judgment debtor Thomas B. Fawcett are 
exempt from said process and said memorandum opinion 
announced that the petition of the said defendant Thomas 
B. Fawcett should be granted and that said attachment and 
garnishment process should be (plashed and thereafter on 
November 3, 1926 an order was passed herein by direction 
of the Court granting the motion of the said defendant 
Thomas B. Fawcett and quashing the writ of attachment 
and garnishment process, and then and there the plaintiff 
bv its counsel noted an exception to the action of the Court 
in overruling the plaintiff’s motion for judgment of condem¬ 
nation againstthegarnisheethe Washington Terminal 

17 Company for the amount of the funds admittedly in 
the hands of the garnishee and belonging to the de¬ 
fendant Thomas B. Fawcett; and then and there the plain¬ 
tiff by its counsel noted an exception to the order of the 
Court granting the petition of the defendant Thomas B. 
Fawcett for exemption of the funds attached in the hands 
of the garnishee the Washington Terminal Company; and 
then and there the plaintiff by its counsel in open Court 
noted an appeal to the Court of Appeals from the order of 
the Court granting the petition of the defendant Thomas 
B. Fawcett, to exempt the funds attached in the hands of 
the garnishee the Washington Terminal Company and 
quashing the writ of attachment and garnishment, and the 
cost of bond on appeal was then and there fixed at $100.00 
or in lieu thereof of deposit of $50.00. 
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And be it further remembered that tlie exceptions taken 
by counsel for the plaintiff as hereinbefore set forth, were 
so taken by said counsel then and there at the times of the 
ruling 1 and decision bv the Court and said exceptions were 
then and there entered upon the minutes of the Court then 
presiding at the hearing and counsel for the plaintiff then 
and there prayed the Court and now prays the Court to sign 
and seal this bill of exceptions in which is accurately set 
forth said exceptions and the substance of the proceedings, 
arguments, and other matters given at the hearing; and at 
the request of the counsel the same is accordingly signed 
sealed and made a part of the record of this cause this 17th 
day of December 1926, nunc pro tunc. 

F. C. SIDDOXS, 

Justice. 

18 [Endorsed:] In the Supreme Court of the District 

of Columbia. Law. Xo. 66814. Fidelitv Savings 
Company, a Corporation, Plaintiff, vs. E. M. Webster et al., 
Defendants; The Washington Terminal Company, Gar¬ 
nishee. Bill of Exception. George Curtis Shinn, Attorney 
and Counsellor at Law, Washington, D. C. 

Endorsed on cover: District of Columbia Siqoreme Court. 
Xo. 4560. The Fidelity Savings Company, a corporation, 
appellant, vs. Thomas B. Fawcett and Washington Terminal 
Company. Court of Appeals, District of Columbia. Filed 
Feb. 9, 1*927. Henry W. Hodges, clerk. 
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ADDITION TO RECORD PER STIPULATION OF COUNSEL 


Court of Appeals of the District of Columbia 

APRIL TERM, 1927. 

; 

No. 4560. 


THE FIDELITY SAVINGS COMPANY, A 
CORPORATION, APPELLANT, 

I 

VS . 

I 

THOMAS B. FAWCETT AND WASHINGTON 
TERMINAL COMPANY. ! 


FILED APRIL 6, 1927. 


In the Court of Appeals of the District of Columbia. 

No. 4560. i 

The Fidelity Savings Co., a Corporation, Appellant, 

vs. 

Thomas B. Fawcett and Washington Terminal Company, 

a Corporation, Appellee-. 

I 

Stipulation. 

It is hereby stipulated and agreed by counsel for the re¬ 
spective parties in the above entitled case that the record 
should show, that the appellee Thomas B. Fawcett had been 
a resident of the District of Columbia for more than two 





months next preceding the issuing of the writ of attachment 
out of the Supreme Court of the District of Columbia, the 
said statement as to the residence of the said Thomas B. 
Fawcett having been omitted inadvertently when the record 
was prepared. 

G. C. SHINN, 

Attorney for Appellant. 

MARK STEARMAN, 
Attorney for Appellee Thomas B. Fawcett . 

Dated March 31, 1927. 

[Endorsed:] No. 4560. The Fidelity Savings Co., a Cor¬ 
poration, Appellant, vs. Thomas B. Fawcett and "Wash¬ 
ington Terminal Co., a Corp., Appellee-. Addition to 
record per stipulation of counsel. Mark Stearman, Attor¬ 
ney for Appellee-. Court of Appeals, District of Columbia. 
Filed Apr. 6, 1927. Henry W. Hodges, clerk. 
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Fidelity Savings Company, Appellant, 
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Thomas B. Fawcett and 
Washington Terminal Company, Appellees . 


BRIEF FOR APPELLANT. 


G. C. Shinn, 

Attorney for Appellant . 


Vernon B. Lowrey, 

Attorney on the Brief. 
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IN THE 


(Court cf Appeals, Sistrirt of (Columbia 

JANUARY TERM, 1927. 


No. 4560. 


Fidelity Savings Company, Appellant, 

vs. 

Thomas B. Fawcett and 
Washington Terminal Company - , Appellees. 


BRIEF FOR APPELLANT. 


This case is prosecuted to this Court to obtain an 
interpretation of Section 1107 of the Code of Law for 
the District of Columbia, which reads as follows: 

“Sec. 1107. Earnings. —The earnings,(not to 
exceed one hundred dollars each month, of *all ac- 
tual residents of the District of Columbia who pro¬ 
vide for the support of a family in said District,^ 
for two months next preceding t he issuing of any 
writ or process from any court or officer of and in 
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said District, against them, shall be exempt from 
attachment, levy, seizure, or sale upon such pro¬ 
cess, and the same shall not be seized, levied on, 
taken, reached, or sold by attachment, execution, 
or any other process or proceedings of any court, 
judge, or other officer of and in said District.” 

The above section of the Code seems to have super¬ 
seded an earlier exemption statute in force in the Dis¬ 
trict of Columbia, the act of June 19, 1878 (20 Stat. 
173—1 Sup. R. S. 373) the essential provisions of which 
are quoted from the Compiled Statutes in force in 
the District of Columbia (Abert & Lovejoy): 

“Sec. 15. The earnings, not to exceed one hun¬ 
dred dollars each month of all actual residents of 
the District of Columbia, and’.yvho are married 
persons, or hvho Tiave to provide for the support 
of a family” in said'District, for two months next 
preceding the issuing of any writ or process from 
any court or justice of the peace, or other officer 
of and in said District, against them, shall be ex¬ 
empt from attachment, levy, seizure, or sale upon 
such process; 

And the same shall not be seized, levied on, tak¬ 
en, reached, or sold by attachment, execution, or 
any other process, or proceedings of any court, 
judge, justice of the peace, or other officer of and 
in said District: * * *” 

In this case the record discloses that the Fidelity 
Savings Company secured a judgment against one 
E. M. Webster and Thomas B. Fawcett in the sum of 
Nine Hundred & Twenty Dollars, ($920.00), with in¬ 
terest and costs. Thereafter a writ of attachment and 
garnishment was issued directing the United States 

Marshal to attach anv funds or credits of the defen- 

* 

dant (appellee) Thomas B. Fawcett, in the hands of 
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the Washington Terminal Company, as garnishee (ap¬ 
pellee), which said writ was duly served on the g ar- 
nishee on the 12th daWoTWpni 1926; the answer of the/ 

, n- 1 _ . ... —* 11 [i | y , 

Washington Terminal Company, garnishee (appellee), 

filed April 16, 1926, to said writ of garnishment ad- 

. . ^ - . 7 _* • • _-' 

'IKlfTecT in the hands of the said garnishee the sum of 
$69.90, salary, wages or earnings due from said gar¬ 
nishee (appellee) to the said defendant, (appellee) 
Thomas B. Fawcett, on the date that said answer was 
filed; said appellee, Thomas B. Fawcett, filed a peti¬ 
tion setting forth that he was a married man and head 
of a household, residing in the District of Columbia and 
claimed the money attached as being exempt under 
the Section of the Code hereinabove referred to; at 
the hearing on said petition, the testimony established 
that said Thomas B. Fawcett was a married man resid¬ 
ing with his wife in the District of Columbia and was 
such at the date of the* issuance and service :of the 

jw rit of attachment and garnishment, April T2f,~ 192F,~ 
and that he continued in this status to the date of the 
hearing on said petition; the testimony also showed 
that the said appe llee^as an employee of the Wash¬ 
ington Terminal Company, had earned and received 
as wages for the month beginning February 12, 1926, 
to March 12, 1926, approximately $119.00, and for the ' 
month from March 12, 1926, to April 12, 1926, he re¬ 
ceived as wages, the sum of $142.65; in other words, 
as stated in the Bill of Exceptions, he, the said appel¬ 
lee, Thomas B. Fawcett, had earned and received as 
wages from the Washington Terminal Company, for' 
two months next preceding the issuance of the writ of 
attachment, 3 . sum in excess of $ 100.00 per month for 
each of said months.' The plaintiff (appellant) there¬ 
upon moved the court for a judgment of condemnation 
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of the said sum of $69.90 in the hands of the said gar¬ 
nishee (appellee) as shown by its answer to the writ 
of attachment and garnishment issued April 12, 1926; 
the court denied the said last mentioned motion of the 
plaintiff (appellant) and granted the motion of the said 
appellee, Thomas B. Fawcett, for exemption of said / 
fund and also ordered and directed a judgment quash¬ 
ing said attachment and garnishment, from which ac- * 
tions of the court this appeal is prosecuted. 

The section of the Code referred to has been the 
subject of contention and divers guess work among 
the Courts and members of the Bar of the District for 
manv years. 

v * 

Some courts and some members of the Bar, have 
held and maintained that, before an attaching creditor 
may have condemnation of the earnings of a judgment 
debtor, he must “tie up” by attachment, more than 
$200.00, (or $100.00 for each of two months), in the 
hands of the garnishee and that he may apply to the 
judgment any sum so attached in excess of $200.00. 
Manifestly, this is not what the lawmakers intended the 
statute to mean, for it would seldom happen that a 
debtor’s wages or earnings would remain unpaid to 
him for a period of two successive months. 

Other interpreters of the statute have claimed that 
successive attachments must be issued against a debt¬ 
or’s earnings, until such time as it may be shown that 
the debtor has earned and received over Two Hundred 
dollars (or more than One Hundred Dollars each month 
for two successive months) when the creditor is en¬ 
titled to condemnation of the excess above the total of 
$200.00 for two months, found in the hands of the gar¬ 
nishee on the last garnishment. This too, is merely 
a bit of judicial unreasoning for the statute justifies 
no such interpretation. 
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Still another interpretation of the statute, followed 
by some of the lower courts, is to this effect: A debt¬ 
or’s earnings must be attached successively during a 
given month, until it is established that during said 
month, he has earned and received over one hundred 
dollars, at which time the court will condemn for the 
benefit of the attaching creditor, the excess. This has 
led some judgment creditors to attach a debtor’s wages 
each week successively, where the wages are paid 
weekly. 

The above interpretations proceed on the theory 
that the attaching creditor must tie up in the hands of 
the garnishee, either by a single writ or by successive 
writs, a sum of money greater than the exemption 
allowed by law to the judgment debtor, before he may 
have a judgment of condemnation. This theory does 
not take into consideration that sums of money, either 
great or small, may have been paid during the exemp¬ 
tion period by the garnishee to the judgment debtor, 
as earnings, but in such a way or at such times as to 
escape the process. 

It remained for a learned member of the bar, who 
happened to be in the court room when this case was 
being argued before the lower court, and who may be 
said to have been acting somewhat in the role of amicus 
curi, to volunteer to the lower court his interpretation 
of the statute in question. And it may be said that 
his is an entirely new interpretation of a very old 
statute. He argued, in substance, that the statute may 
mean “that the earnings of all actual residents of the 
District who have provided for the support of a family 
for two months next preceding the issuing of any writ 
* * * shall be exempt, * *~ *” 

Whether this last mentioned interpretation of the 
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statute, appealed to the learned Justice of the lower 
court we do not know, for the memorandum opinion 
filed sheds no light on the subject. 

We contend: first, that our interpretation of the 
statute, urged in the Court below, and hereinafter 
given, is correct; secondly, if our interpretation is not 
correct, then the statute is void for uncertainty and 
ambiguity and there is no statute exempting earnings 
in this District. 

AYe contend that the statute exempts the earnings of 
all actual residents of the District of Columbia who 
provide for the support of a family in said District; 
that the period of exemption is “two months next pre¬ 
ceding 1 ’ the issuing of any writ or process from any 
court or officer of and in said District; and that the 
amount of the exemptions is one hundred dollars dur¬ 
ing each of said two months. 

It will be noted that the exemption is of “ earnings ” 
/ —not of “funds garnished.” Furthermore that the 
exemption is of earnings within tico months —not ex¬ 
emption in favor of a man who has supported a family 
• for two months. The appellant’s case rests on this in- 
j terpretation of the statute. 

It appears that Fawcett (appellee) has already 
earned and received over one hundred dollars each 
month “for two months next preceding the issu¬ 
ing of the writ of attachment,” and that the plaintiff 
below was entitled to have condemned the fund which 
was attached and in the hands of the garnishee. 

The suggestion that the “two month” provision in 
the Code applies to the length of time for which a man 
must have supported a family before he shall receive 
any exemption at all does not seem to be essential to 
this case, but at all events it may be easily disposed of. 
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The whole meaning of the statute is clear when the 
sentence is subjected to analysis. The simple sentence 
is, 44 The earnings shall be exempt.” What earnings! 

4 4 The earnings of actual residents of the District of 
Columbia who provide for the support of a family in 
said District.” There is no punctuation mark of any 
kind in the phrase 4 4 of actual residents of the District 
of Columbia who provide for the support of a family 
in said District.” Taken as a whole, it is aji adjective 
clause modifying the word 44 earnings.” Inserted be¬ 
tween it and the word 44 earnings,” set off by commas, 
is the phrase, 4 4 Not to exceed one hundred dollars each 
month,” which also modifies the word 44 earnings.” 

The next phrase, which is itself a group of phrases, 
is the one which perhaps gives rise to confusion in in¬ 
terpreting the statute. It reads, 4 4 for two months next 
preceding the issuing of any writ or process from any 
court or officer of and in said District.” The question 
seems to be, is this a qualification of the word 4 4 earn¬ 
ings,” or of the word “provide! ”_ Does the law mean 
that the earnings for two months shall be exempt/ or j 
~Tharttie'Carnmgs~ of a man who has supported a family ' 
for two months shall be exempt! Obviously, the for¬ 
mer, both from the punctuation and from the position 
of the phrase in the sentence. It is preceded by two 
phrases or clauses of qualification of the word 4 4 earn¬ 
ings, ’ ’ both set off completely by commas,— 4. e ., 4 4 The 
earnings not to exceed one hundred dollars each 
month,” and 44 The earnings of all actual residents of 
the District of Columbia who provide for the support 
of a family in said District.” We have here a third 
modifier in the same series and of the same dignity, 
punctuated in the same way,— 4 4 The earnings, for two 
months next preceding the issuing of any writ or pro- 
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cess from anv court or officer of and in said District. ” 
* 

If it were intended that the qualification should be 
on the word “provide,” the sentence would read, 
“The earnings of all actual residents of the District of 
Columbia who, for two months next preceding the 
issuing of any writ of process from any court or officer 
of and in said District, provide for the support,” etc. 

Thus the statute clearlv means that the earnings for 
two months of a man who supports a family shall be 
exempt. Xor is there any reason in law or justice for 
any other interpretation. The purpose of the law is 
to insure that the debtor shall not, by reason of the 
exactions of his creditor, be thrown with his familv 
on the public for support. The question as to how long 
the family has been dependent on the debtor is not 
pertinent. A man is as much under legal obligation to 
support a wife to whom he has been married two min¬ 
utes, or two days, or weeks, as one to whom he has been 
married two months. 

The law evidentlv considers one hundred dollars a 
month sufficient to prevent a man and his family from 
being in actual need, so as to become public charges. 
Hence the intent is that he shall be protected to that 
amount. But taking into account the fact that bills 
may have accrued, or that employers may have been 
slow in paying wages due, or that a man may for part 
time have been out of work, and other such contingen¬ 
cies, the law of the District gives a man and his familv 
double protection by exempting one hundred dollars 
per month for each of the two months immediately 
preceding the attachment or garnishment of his earn¬ 
ings. The clear intent is that whatever shall be found 
in the hands of the garnishee, held as earnings and ow¬ 
ing to the debtor beyond the two hundred dollars thus 
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exempted, shall be available to the creditor in satisfac¬ 
tion of the debt. 

Nor could it possibly make any difference that two 
hundred dollars, or more, as in this case, instead of 
being yet in the hands of the employer, had already 
been paid over by the employer, who is garnished, to 
the employee. The law certainly does not intend the 
requirement that there must actually be caught in the 
hands of the employer at the time of the service of the 
writ a sum in excess of two hundred dollars, before 
the creditor can recover any amount at alb If such 
were the law it would be exceedingly simple for the em¬ 
ployer and the employee to defeat the creditor entirely, 
no matter how great the earnings of the employee, 
simply by paying per day or per week, or at any other 
time before two hundred dollars or more, as earnings, 
should have accumulated. As a matter of fact, it is 
seldom in modern business that an employer is indebted 
to a wage earner in a sum as great as two hundred dol¬ 
lars. Wages are paid as a matter of routine before 
that time. 

For that matter, there is nothing in the law of the 
District of Columbia which requires that the funds 
still be in the hands of the employer at all. The ex¬ 
emption is of “earnings,’’ and is from “attachment, 
levy, seizure, or sale upon such process, and the same 
shall not be seized, levied on, taken, reached, or sold 
by attachment, execution, or any other process or pro¬ 
ceedings of any court, judge, or other officer of and in 
said District/’ 

It might be contended that the sum here impounded 
in the hands of the garnishee is exempt because it 
seems to have been earned between the time of the issu¬ 
ing of the process and the return on the process, and 
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therefore is not a part of the earnings of the two 
months next preceding the issuing of the process, but of 
another month which must now be taken into consid¬ 
eration and for which one hundred dollars must be set 
aside before any amount can be reached. But the very 
statement of that contention defeats it. The exemp- 1 
tion is for two months next preceding the issuing of j 

t \ 

any writ or process. There is no exemption of any sort ■ 
for any other time. If the money here in question was 
earned either before the two months of exemption be¬ 
gan to run, or after, it is altogether available under 
the garnishment. 

Xor would it be reasonable to require that move¬ 
ment be made by way of process against sums already 
paid over, and in large part admittedly exempt, before 
garnishment of the employer be attempted. That would 
be aimless and useless motion, which the law never re¬ 
quires. It is proven under oath, and not contested, 
that the employee has already received more than one 
hundred dollars during each of the two months next 
preceding the issuing of the process. That takes care 
of the exemption which the law gives him. Whatever 
other moneys may be impounded are available to the 
creditor. 

This question seems never before to have been tested 
in the Court of Appeals of the District of Columbia, but 
our view Seems to be supported by statute and inter¬ 
pretation generally. 

In Maine the statute exempts wages due “for a time 
not exceeding one month next preceding the service of 
the process.” This is held to mean just what it says, 
wages due for labor done during the month immedi¬ 
ately preceding service of process. Haynes v. Hussey, 

72 Me. 448. 

In Minnesota it was held that a statute which did not 
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use the word “next” but simply exempted wages not 
exceeding a certain amount due for services rendered 
during the thirty days “preceding” the service of 
process, only exempts wages for services during the 
thirty days next preceding the service of process. 
A statute exempting wages for services rendered dur¬ 
ing the thirty days preceding the “issue” of<w»y 
process of attachment, garnishment, or execution, was 
held to mean thirty days next preceding the levy of 
process. Bean v. Germania Life Ins. Co., 54 Minn. 366. 
It seems that in Minnesota the writ was returnable 
within three months. The exemption under the word¬ 
ing of the statute was for thirty days next preceding 
the issue. A literal interpretation of the statute would 
have made it possible for the creditor, through delay of 
the return, to reach three months wages, leaving the 
debtor only the wages of the fourth month preceding. 
The court, recognizing that the exemption was for a 

definite month onlv and that whatever fell outside of 

•/ 

that single month could be taken, held as stated. Since 
writs are returnable in ten davs in the District there 
is no reason for such judicial legislation hefe. If the 
doctrine were adopted, however, it would not affect this 
case. 

In New York wages for service necessary to the sup¬ 
port of a family can not be attached within 60 days. 
McCullough v. Carrigan, 24 Hun. 157. A man’s duty 
to his family is recognized so far that his personal 
earnings shall not be seized for debt, provided such 
earnings do not extend back beyond sixty days. 

In Missouri where on a garnishment it appears that 
the debt garnished was for wages due the defendant 
for services within thirty days immediately preceding 
the service of the writ, the garnishee must be dis¬ 
charged, since such wages are exempt, under statute. 
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Mangold v. Dooley, 89 Mo. 111. A person cannot be 
charged as garnishee on account of wages due from 
him to a defendant in his employ for the last thirty 
davs service. 

In Ohio the earnings of a debtor for three months 
next preceding the levy are exempt from attachment, 
when necessary for the support of his family. Snook 
v. Snetzer, 25 Ohio State 516. 

A later Ohio case, coming after a definite sum of 
exemption has been fixed by statute, is directly in point 
in the present case. The sum reached in the 
hands of the employer was less than the amount 
exempted, but it appeared that a sum greater than the 
exemption has already been paid over to the employee, 
and the court held the attachment valid. “Where the 
wages of a debtor earned within three months before 
an attachment exceed $150., an attachment of such 
excess will not be invalid for the reason that at the 
time of attachment the amount of earnings remaining 
unpaid was less than $150., provided that only the ex¬ 
cess earned within the three months before the attach¬ 
ment shall be applied.’’ Driscoll v. Kelly (Com. PL), 
1-0. L. D. 124, 4 Ohio S. & C. P. Dec. 124, 5 Ohio N. P. 
243. 

For the reasons stated it is respectfully submitted 
that the judgment of the Court below should be re¬ 
versed and a judgment entered for the appellant, con¬ 
demning the fund attached under said writ of attach¬ 
ment. 

Respectfully submitted, 

Gr. C. Shinn, 

Attorney for Appellant . 

Vernon B. Lowrey, 

Attorney on the Brief. 



